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	JUDGMENT

LORD WOOLF, MR:  In this case we have had the advantage of hearing Mr Maclean on behalf of the London Borough of Haringey who were unsuccessful in recovering an overpayment of benefit because the judge in the court below took the view that there had been non compliance with the Housing Benefit (General) Regulations 1987 Part XI.  

Mr Maclean's primary argument before this court on the appeal is that, even if Part XI applies and there has not been strict compliance with regulation 76 of part XI, in the circumstances of this case that non compliance is not fatal and the overpayment should be repaid.  He submits that the matter is important not only to Haringey but other authorities who are trying to recover overpayments of benefit in other situations.  
Mrs Awaritefe opposes the recovery of the overpaid benefit.  She has appeared before us in person, but she has the assistance of Dr Eze, a MacKenzie friend.  Mrs Awaritefe applied for legal aid through solicitors but that application was unsuccessful.   She then appealed, but that too was unsuccessful.  She contends that it was unsuccessful because her then solicitors made a mistake in completing her application.  She asks for an adjournment.  

There is an authority of this court, Warwick District Council v Freeman (1995) 27 HLR 616 which at first sight seems to be fatal to this appeal.  Mr MacLean says that case can be distinguished because the court did not consider the argument which he would primarily rely on before this court.  

Having made a preliminary and quick examination of the regulations, this court is concerned as to whether Part XI has any application to the recovery of overpayments.  Regulation 76(1) states:

	"Unless provided otherwise by these Regulations any matter required to be determined under these Regulations...."

That seems to be the governing requirement for the application of Part XI.  On first reading of the regulations, it does not appear that liability for repaying benefits is determined under the regulations.  This would appear to be an argument not considered in the case of Warwick v Freeman.  It is obviously important that if Part XI of the regulations does not apply to overpayments, the implications of this should be considered by this court before giving judgment on this appeal.  

In the circumstances, therefore, it is my view that it would be desirable for the Department who is responsible for the regulations to be informed of the concerns of this court as to the proper approach to the application of the regulations.  If they were minded to assist this court as to the proper approach to the interpretatin of the regulations, that could be of considerable value.  In particular, the court would be assisted by knowing whether the Department considers the approach adopted in the case of Warwick District Council v Freeman is regarded by them as being the correct approach.  

In the circumstances, we feel the best course to adopt is to adjourn the matter so that the court may have the advantage of the assistance of the department if they wish to advance submissions.  An adjournment would also enable Mrs Awaritefe to ascertain whether or not she would be able to obtain legal aid because, from what we are told, it may be that it is not through any fault on her part that she has not received legal aid by now.  It may be due to an error in the way in which her application for legal aid was processed.  

We are told through Mrs Awaritefe's MacKenzie friend that her legal aid position should be clarified within 14 days.  We will, therefore, adjourn the case for at least 14 days so it can be restored at a date convenient to the court and the parties, assuming that the parties' commitments will not mean that the case is adjourned for an excessive period.  

	Order:  Appeal adjourned for 14 days. Costs to be reserved. 

